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1. Introduction

1.1.  Background of the project and research questions

Everyone has the right to liberty and security of person. And everyone charged with a
criminal offence shall be presumed innocent until proved guilty according to law. When a
person is suspected of a crime, the state has the right and duty to examine the case, and
to initiate criminal proceedings. However, the right to liberty and the presumption of in-
nocence as enshrined in Art. 5 and Art. 6 (2) of the European Convention on Human
Rights (and domestic constitutional and legal provisions) guarantee that the suspicion in
itself may not lead to an infringement of rights: The default option during criminal pro-
ceedings therefore is liberty for the suspect awaiting trial and conviction. Only good rea-
sons to assume that s/he will not stand trial or that s/he will offend while at liberty may
lead to the option of using coercive means to secure the criminal process. Nevertheless,
neither the suspicion nor the facts that lead to the assumption that a person may not be
available for trial should make this per-

son ‘a little bit guilty’ in the eyes of the

court; all state interventions in this ’. -5

phase of the criminal process must be

carefully justified. Even if there is a need

for coercive means, the state again has .‘

to use the least intrusive measure to se-

cure both the (greatest possible

amount) of liberty and the proceedings.

The second option is therefore restricted liberty for a suspect awaiting trial. This is why
one focus of our research were those means of restricting liberty, often dubbed “alterna-
tives to pre-trial detention” or included in the concept of (conditional) bail. It is only if the
states (through their law enforcement agencies) are able to prove that no other means will
ensure that the suspect actually stands trial, and that s/he will not continue offending,
that the most intrusive measure can be justified, i.e. pre-trial detention (PTD). These ar-
guments construct the starting point of this research, the need to use PTD as ultima
ratio, as a means of last resort or ultimum remedium (all three expressions are used syn-

onymously here).

Additionally, remand detainees often suffer worse conditions than sentenced prison-

ers, as, for example, the European Committee for the Prevention of Torture frequently has



found and identified as a pan-European problem.! The prison conditions sometimes are
so bad that in some countries they infringed Art. 3 which guarantees that nobody may be

subjected to torture or to inhuman or degrading treatment or punishment.2

Finally, the result — PTD or another means of securing the proceedings — can only be a
justified result when the procedure has been fair. This requirement of a fair trial in-
cludes independence and impartiality of the decision-making bodies, a speedy trial, de-
fence rights and rights to information and translation. The legal requirements are en-
shrined in Art. 6 (1) ECHR and correspond to the human need to understand what is hap-
pening to oneself, to be able to articulate one’s own position (“voice”) and to be treated
with respect, not as an object of the state’s investigation and intervention. In contrast,

unfair procedures constitute a risk for the legitimacy of the criminal procedure as such.

One particular feature of PTD in many European jurisdictions made a comparative ap-
proach particularly feasible; this is the proportion of foreigners in PTD. In 2015/2016 we
find percentages of more than 50% (Austria, Belgium) but also low shares such as in Lith-
uania (7%) and Romania (8,6%).3 Citizens of these countries, however, can be found
among those remanded in custody elsewhere in the European Union. This is why cooper-
ation mechanisms provided within the European Union, such as the ‘European Supervi-
sion Order’ (ESO), are of interest. As this instrument seeks to provide non-custodial su-
pervision of suspects in their home country while being prosecuted in another Member
State of the EU, it could be a useful tool to avoid PTD. The application of such a mecha-
nism, however, requires knowledge about the practice in the different countries and also

trusts that some basic common understanding of the subject matter exists.

With the normative starting point described above shared across the countries of study,
we could commonly assume that a country’s PTD population should be as small as possi-
ble. The aim of our research therefore was to understand what factors shape the use of
PTD, how it actually is justified in practice and whether these justifications are convincing

in the light of the two basic human rights guarantees. The study was conducted in seven

1 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) (2017): Remand detention. Extract from the 26th General Report of the CPT,
CPT/Inf(2017)5-part; https://www.coe.int/en/web/cpt/standards (last retrieved 25 January 2018).

2 CPT, see footnote 1; several decisions of the European Court of Human rights, as well as a key decision
by the European Court refer to this problem, for more details, see chapter 6.1. of this report.

3 See the 1. National Reports with data from different sources, see also the numbers given in the Penal
Statistics  published on behalf of the Council of Europe (SPACE 1),
(http://wp.unil.ch/space/files/2017/04/SPACE_I_2015_FinalReport_161215_REV170425.pdf, last
retrieved 19 January 2018).



countries: Austria (AT), Belgium (BE), Germany (DE), Ireland (IE), Lithuania (LT), the
Netherlands (NL) and Romania (RO).

From a comparative and European point of view we wanted to understand in how far the
comparable normative approach serves as explanation for comparable practices or how
differences could be explained. This resulted in our main research question “Is PTD in
practice used as a means of last resort (ultima ratio) in the participating

countries?” and a number of more specific secondary research questions:

e How extensively is PTD used?

e What developments can be observed with respect to the use of PTD and alterna-
tives, what factors appear to be relevant in this respect?

e What factors influence decision-making?

e What parties are involved and what are their roles?

e Arealternatives to PTD available and are they used? What are potential obstacles?

e If alternatives are used are there indications of net widening?

e Are there any groups which are treated differently and if so, which ones, and in
what respect?

¢ To what extent do European aspects play a role for PTD practice, and could coop-

eration within Europe or internationally help to avoid PTD?

The results of our study are relevant not only for scholars but also, in particular, for prac-
titioners and policy makers, both on the national and the European level. Practitioners —
judges, defence lawyers, public prosecutors, as well as those from the police, criminal jus-
tice, social and related fields — should profit from our insights, which demonstrate that
many problems affect different jurisdictions in the same way, but constructive options are

sometimes found elsewhere. These options may serve as examples for domestic purposes.

1.2. Main concepts and terminology

One of the endeavours and objectives of doing comparative research is to understand each
other and develop a common language. This objective is even more difficult to realise in
the field of penal sentencing. Even within one language, many terms have several equiva-

lents, which can be used alternatively, but sometimes have a slightly different meaning.4

4 M. Boone and N. Maguire (2018), Introduction, in: The Enforcement of Offender Supervision in
Europe, Understanding Breach Processes, Routledge, London: 5.



Sometimes identical terms or literal translations have a totally different meaning in an-
other language (e.g. probation or rehabilitation).5 As some of the researchers involved
worked in the comparative field for quite some time, they have developed a certain sensi-
tivity for these misunderstandings. This helped to bring such possible misunderstandings
to the surface and prevented us from talking in circles, or at cross-purposes. In this section
we will clarify some of the main concepts of our research which are important to under-
stand this comparative report. The specific meaning that is given to these and other con-

cepts in the different jurisdictions is also discussed in the national reports.6

Pre-trial detention

We use the term “pre-trial detention” as uniform way of translating the various different
domestic terms (for example “investigation detention” in Germany and Austria, “prelim-
inary detention” in the Netherlands). Nevertheless, the period of detention comprises not
only the period before trial, but also the trial period and possibly the period after convic-
tion in case of appeal or a cassation procedure. The terms ‘remand detention’ or ‘preven-
tive arrest’ (Romania) are sometimes used synonymously. Usually, the initial arrest by the
police is not counted as a period of PTD in most contexts (this is different, for example,

for the question of deduction of the final sentence).

Ultima ratio

As mentioned above, one of the crucial concepts for our research is the ultima ratio con-
ceptitself. Since our main research question is whether PTD is an ultima ratio in practice,
we have to give a clear indication when we consider this requirement to be fulfilled and
when not. The idea behind it is, as we already explained in the first paragraph, that PTD
should only be used when it is absolutely necessary to fulfil the objectives that are in-
tended by its use. Therefore, the ultima ratio principle is closely connected to the aims of
PTD, which are, in general: preventing absconding; preventing re-offending; preventing
interference with the investigation; and, in some countries, preventing the disturbance of
the public order.” PTD is only in accordance with the ultima ratio principle if it is propor-

tionate to the aims it serves. It is immediately clear that we will not be able to give a one-

5 Brants, C. (2011) Comparing criminal process as part of legal culture, in: D. Nelken (ed), Comparative
Criminal Justice and Globalisation, Fanham: Ashgate: 49—68.

6 See the 2nd National Reports on the project website http://www.irks.at/detour/publications.html.

7 Although the aims of pre-trial detention are — as derived from the common basis of the ECHR -
comparable in general, some countries have (recently introduced) deviating aims which one may
question could ever fulfil the requirements of the ultima ratio principle. For example, we see the aim of



dimensional answer to our research question. One of the inherent problems within this
area is precisely that both the aims of PTD as well as proportionality are very fluid, with
multiple possible interpretations. Therefore, our approach in the national reports was to
describe how these concepts were interpreted in the different countries by the different
participants and how these different interpretations can be explained. Our judgement on
the extent to which the ultima ratio principle is respected is based, in particular on two
matters. The first is the extent to which our respondents could convince us of the possi-
bility of other strategies or measures being used in cases where PTD is applied. The second

is evidence of the absence of consideration of other strategies or measures besides PTD.

While they have considerable overlap, the principle of subsidiarity and the principle of
proportionality have to be distinguished from the ultima ratio concept: the principle of
subsidiarity refers to the use of less severe measures: such measures must always be cho-
sen when they serve the same aim equally well as PTD. The principle of proportionality
applies to all measures: as long as the legitimate aim is fulfilled, the least intrusive meas-

ure, for the shortest time possible, must be chosen.

Alternatives for pre-trial detention/bail

The concept of “alternatives” to PTD was difficult to grasp in the comparative context. It
always referred to “more lenient”, “less severe” or “milder measures” to pursue the aims
of securing the proceedings or prevent recidivism that include supervision in the commu-
nity in the widest sense. Referring to a categorical distinction developed by Morgenstern®
we distinguished between two models. In the first model (“substitution model”), milder
measures can only be ordered when the detention threshold actually is met, that means
that judges have to order an arrest warrant which is then, immediately or later, suspended
under conditions. We find this in Germany, the Netherlands and Belgium.9 The other
model could be called the “bail model” where non-custodial measures to secure the pro-
ceedings can be ordered independently from the prerequisites for detention; PTD is just
one option to choose. These measures therefore are not necessarily alternatives to PTD in
the strict sense (Austria, Ireland, Romania, Lithuania). But even if these models can in

theory be distinguished, in practice both serve the same aim and thus are not independent

expedited proceedings that was introduced in the Netherlands in 2015. For other examples see the
national reports.

8 Morgenstern. Die Untersuchungshaft. Nomos, Baden-Baden, 756 pp.

9 In Belgium, the same basic requirements have to be met for all pre-trial measures in the same way, i.e.
PTD, Electronic Monitoring (EM), financial bail or release under conditions; it is not necessary, however,
to order PTD and then suspend it.



from the legal framework for detention; often the non-custodial measure is the compro-
mise between detention and unconditional liberty regardless of the legal model (see more
in section 4. 1.2). “Bail” is the concept used in Ireland and Romania (the Romanian ter-
minology is ‘control judiciar’ and ‘control judiciar pe cautiune’). An accused person who
is granted bail or is “on bail“ is simply a person who is not held in pre-trial detention while
the charges against him or her are pending before the courts. Conditions, including those

of a financial nature, may be attached to the accused’s bail (and are normally).

While there may be a psychological effect on judges who must overcome the detention
threshold, we found that this is also no guarantee that milder measures are not ordered
by way of compromise in the three countries which follow the substitution model. In prac-
tice, therefore, the categorical distinction plays a smaller role. While the term “milder
measures” would be more neutral, the term “alternatives® is often used as a buzzword and
therefore also acceptable in our context — we would like to emphasise, however that the
term ‘alternatives‘ reinforces the position that detention is the norm; a position that needs
to be changed.

Foreigners (foreign nationals)

An important aim of the DETOUR project is to determine and eventually explain the pro-
portion of foreigners in the pre-trial population. Also, this term can cause a lot of misun-
derstandings. In the context of our project we considered a foreigner to be a foreign na-
tional, that is, an individual who is not a citizen (does not have the identity papers) of the
host country in which he/she is a suspect. This concept is often blurred with other con-
cepts as for example irregular migrants or individuals from ethnic minority backgrounds.
We thought, however, that it was most effective to concentrate on foreign nationals in
order to evaluate whether PTD procedures and/or practices act in a discriminatory man-
ner. Foreign nationals also constitute a more delineated category of individuals when
compared to irregular migrants, and the numbers thereof could therefore also be com-
pared using more reliable data. The term also covers individuals who stay in the host
country on a regular as on an irregular basis. As the reasons behind the overrepresentation
of these groups are different, we often distinguish between these groups in the national
reports. To capture all types of discriminatory practices it would probably have been pref-
erable to consider an even more extensive group, including individuals that from ethnic
minority backgrounds (who, of course, can be citizens of the residence country) but that

category is too undefined to work with in this comparative context.



1.3.  Pre-trial detainee rates as a starting point for comparative research

One of the drivers behind our eagerness to do this comparative study concerns the varying
rates of pre-trial detainees (pre-trial prisoners per 100,000 of the population) in the dif-
ferent jurisdictions as published, for example yearly by the Council of Europe. These sta-
tistics show remarkable differences between the jurisdictions involved in this study.'° Ear-
lier comparative research' has taught us, however, that we should have a critical attitude
towards the reliability of statistics.”> We know from the Council of Europe that it must
work with the numbers which the member states themselves count as pre-trial detainees,
which means that the domestic definition is accepted as such.’3 As we explained in the
paragraph on terminology, however, there can be slight differences in what countries
count as pre-trial detainees and what are not so counted.’4 In general, however, the juris-
dictions involved in this study count their pre-trial detainees in a similar way: all countries
consider prisoners as remand prisoners until the final verdict. Suspects that have their
remand detention suspended under conditions or serve non-custodial measures through
another legal modality are not counted as pre-trial detainees.!5 It is to this extent that the
statistics of the Council of Europe on the pre-trial detainee rate can be considered as ra-
ther comparable for the countries involved in this study. Other type of statistics on pre-
trial detainees are, however, less suitable to use in a comparative context or simply not
available. The relative number (percentage) of pre-trial detainees of the total prison pop-
ulation does not give much indication concerning good or bad practices with regard to

PTD. A relatively low proportion of pre-trial detainees can, for example, reflect a prison

10 See SPACE in footnote 3: Rates per 100.000 inhabitants 2015: Austria = 23,7 / Belgium = 28,3 /
Germany = 13,2 / Ireland = 12,5 / Lithuania = 34,3 / the Netherlands = 23,0 / Romania = 12,2 /.

1 F. Diinkel, T. Lappi-Seppéld, C. Morgenstern and D. van Zyl Smit D. (2010): Kriminalitit,
Kriminalpolitik, strafrechtliche Sanktionspraxis und Gefangenenraten im europdischen Vergleich.
Monchengladbach: Forum; A. van Kalmthout, M. Knapen, C. Morgenstern (2009): Pre-trial Detention
in Europe. Nijmegen: Wolf.

2 M. Boone and N. Maguire (2018), Introduction, in: The Enforcement of Offender Supervision in
Europe, Understanding Breach Processes, Routledge, London: p. 11.

13 See footnote 3: SPACE also differentiates between certain groups, for example those awaiting trial,
those in trial awaiting conviction, those awaiting sentence (a concept that is not used on the continent as
conviction and sentencing are spelled out together) and those who are appealing or are in a time limit of
doing so.

14 See for instance Dutch Chamber of Audit critically reviewing the comparability of current statistics like
SPACE, https://english.rekenkamer.nl/publications/reports/2017/11/14/pre-trial-detention-suspects-
in-the-cells

15 In Belgium, Electronic Monitoring is considered as a “modality of execution” of an arrest warrant, and
therefore, legally speaking, they are considered as “prisoners” (with deduction of the term served on EM
from the final sentence). The national official prison statistics, however, differentiate between the
“normal” prison population and the EM-population (as people under EM do not occupy prison cells).
The Council of Europe also reports on ‘adjusted’ and ‘non-adjusted’ figures. In the non-adjusted figures,
EM is included where it concerns Belgium.



population that serves mostly long sentences. On the other hand, a relatively high propor-
tion of pre-trial detainees can also be explained by a relatively small prison population
serving short prison sentences. Although we would have been eager to compare the dif-
ferent rates of suspects who are put in PTD for the different countries, these statistics were

not available, or the ways of calculating them were not comparable.

1.4. Importance of legal-social and cultural context

Although the statistics published by the Council of Europe were one of the factors that
stimulated our curiosity, those statistics alone do not shed a great deal of light on good or
bad pre-trial practices in the different countries. The ultimate aim of our project was to
research and evaluate the practice of pre-trial decision making in its legal-social and cul-
tural context. We did not approach decision-making as an individual activity, but as a col-
lective enterprise in which different parties and individuals are involved who mutually
influence each other.'® As will be explained in the methodological section we chose a qual-
itative, interdisciplinary and interpretative approach that could help us to achieve our
aim. The clear importance of such an approach can be explained with a few examples. The
high rates of foreigners in PTD in Austria compared to other countries can only be under-
stood in the context of migration movements during the nineties and above all since 2000,
which happened to a much larger extent in Austria compared to the surrounding coun-
tries. Of course, this does not make the question of whether foreign nationals are treated
differently to Austrians any less relevant, but these differences in numbers should first be
analysed in the context of differences in national contexts. Another example of this con-
textual approach considers the differences in grounds that are used in the jurisdictions to
substantiate pre-trial orders. We could not understand the extensive use of the risk of
absconding in Germany as a ground for PTD compared to for example the Netherlands
without knowing that it is obligatory to appear in court in Germany while in the Nether-
lands trials can also take place in the absence of the suspect. Finally, we could not under-
stand the developments in pre-trial rates of Lithuania, without analysing these in the con-
text of its history as an Eastern European country that only recently became a member
state of the European Union. The significant downward trend in PTD applications in the
last decade can at least be partly explained by the adaption of PTD practices to European
values and norms of PTD.

16 What Hawkins calls individual decision-making, Hawkins, K. (2003). Order, rationality and silence:
some reflections on criminal justice decision-making, in L. Gelsthorpe and N. Padfield (eds.) Exercising
Discretion: Decision-Making in the Criminal Justice System and Beyond. Collumpton: Willan, pp. 186—
219

10



1.5. Conducting the research — some notes on methodology

As described above, our starting points were the common normative human rights con-
cepts on the one hand, and apparent differences reflected in statistics about the pre-trial
prison population on the other. We could build on a huge body of jurisprudence, both on
the national level and the level of the European Court of Human Rights. We also could
build on some, but not many research findings — often, however, the existing research
concentrated on theoretical approaches and only few empirical studies exist.!”

The value of a comparative study that combines both desk research and fieldwork in
our view lies in the additional level of reflection: Comparing with other systems has
analytical potential to understand one’s own system, finding similarities helps us practi-
cally to work together — both in the research and in solving cross-border cases. Looking
at good practices in other countries provides us with a reservoir of possible solutions for
problems in our own, as long as we are aware of the legal and social culture in which they

emerge (that, again, depends on careful research).

The qualitative approach can explore relevant contextual factors and show possible
variations within the same context. The development of the tools used (interview guide-
lines, guidelines for the thematic analysis etc.) was not an easy task given the six different
languages represented in this research, the different legal backgrounds, the different dis-
ciplines the researchers are coming from (law, criminology, sociology, social work, psy-
chology). The necessary ongoing discussions between the project partners on the one
hand and the respective translation efforts by the researchers on the other hand offered
the possibility (or, rather, forced us) to reflect constantly on the content and meth-
ods of our study — an approach that is paradigmatic for qualitative research
and provides for valid results. When we developed our instruments, we paid attention to
finding common structures, but sought also to allow for adaptations to accommodate na-
tional particularities (for example as regards the choice of interview partners: where the
probation service is never involved in the decision-making process as in Germany or Ro-

mania, there is no need to interview probation officers).

We opted for a two-phase approach: in an explorative phase we looked into a number of
files, mainly to see what arrest warrants and other decisions on PTD actually look like,
and we observed “detention hearings” (when a detention is actually ordered or reviewed)

to get an impression of how different actors influence the decision-making on PTD. The

17 The results of our reviews of national literature, statistical data and jurisprudence are published in the
15t National Reports on the project’s website: http://www.irks.at/detour/publications.html.
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data gathered in this phase were not analysed as such but were used for the detailed plan-
ning of the following research particularly for the development of the interview guidelines.
In-depth interviews in the second phase thus were the core part of our re-
search. In every country around 30- 35 were conducted with judges, defence law-
yers and public prosecutors, in some countries additionally with probation officers,
prison staff or police officers. A most innovative tool we developed and used was a case
vignette as part of the interviews to be able to compare reactions to the same burglary
scenario by interview partners across countries.'® The construction of this vignette was a
major task in itself, as it needed to be an ordinary case, leaving enough room for different
kinds of decisions, which would work in all jurisdictions. During the research three work-
shops with practitioners served as fora for the presentation and discussion of preliminary
findings, giving us important insights, in particular with regard to aspects of legal or pro-
fessional traditions and cultures which are sometimes often difficult to extract from re-

search data.

This comparative report tries to summarise the most relevant findings with potential
not only to explain certain practices and critical issues, but also to highlight good practices
and give policy and practice recommendations: It is based on two comprehensive na-
tional reports per country that are available on the project website.!9 The first one
contains the results of our desk-top research reflecting the legal situation, statistics and
existing research, and the second one presents the findings of our respective empirical
studies. In the following chapter 2, the legal grounds for detention and the factors relevant
for decision-making are covered. Chapter 3 deals with the different actors, their legal and
factual roles and performances. Chapter 4 examines the practice regarding less severe (or
‘alternative’) measures. Chapter 5 contains the findings on procedural aspects as regards
both practical problems and legal safeguards, namely review procedures. The last sub-
stantive chapter, chapter 6, covers European aspects, namely with regard to cross-border
cooperation, before conclusions are drawn from all chapters and recommendations are

formulated.

18 For an examination of vignette methodology in a comparative criminological context see Maguire et
al, European Journal of Probation 2015.

19 http://www.irks.at/detour/publications.html
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2. The basis for decision-making: Legal grounds, factual mo-

2.1.

tives and influential factors

Introduction

The descriptions of the fundamental legal regulations with respect to PTD in the project

countries2° indicate that the basic principles are quite similar and respect the standards
set by the ECHR and the jurisprudence of the ECtHR with regard to Art. 5 (1) and (3).2

The following principles can be viewed as common across the countries. A person may

only be remanded in custody if the following conditions are satisfied:

There is a reasonable suspicion that s/he committed an offence and a reasonable

likelihood that s/he will face conviction and prison sentence if found guilty;

There are substantial reasons to believe that, if released, he or she would either

» try to avoid criminal investigations, trial and punishment;

» interfere with the course of justice by for instance through tampering of evi-
dence or by influencing witnesses or;

» commit (a) serious offence(s);22

In view of both the presumption of innocence and the presumption in favour of

liberty PTD of persons suspected of offences shall be the exception;

The proportionality principle in criminal matters requires that coercive measures

are only used when this is proportionate, considering the offence as well as the

expected sentence and only for as long as required;

Remand in custody shall only be used as a measure of last resort when less severe

mechanisms are insufficient to exercise control over the suspect and to guarantee

his or her presence at trial;

From these starting points this chapter explores in more detail the grounds and the mo-

tives for PTD in practice, as well as other factors reported to be influential in the decision-

making process in the project countries.

20 For details see the 1%t National Reports on Austria, Belgium, Germany, Ireland, Lithuania, the
Netherlands and Romania, http://www.irks.at/detour/publications.html

21 See chapter 6.1.

22 In exceptional cases also a “shocked legal order” can be the ground to order PTD, see below and
chapter 6.1 and the 15t National Report on the Netherlands,
http://www.irks.at/detour/publications.html
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2.2. The legally defined grounds for PTD in practice

2.2.1. The risk of absconding and preventive grounds

Looking at the practical meaning of the grounds for detention, the countries represented
in this study, at first sight, appear divided in two groups: on the one hand countries in
which PTD is mostly justified on the assumption that suspects will try to avoid criminal
procedures, convictions and punishment. The answers of the practitioners questioned in
the course of our research and available data indicate that this is true for Germany, Ire-
land, Lithuania and for Romania. Besides the risk of interfering with the course of justice,
this ground for detention can be viewed as “classical”. The term classical refers to the fact
that these grounds are directed at securing the criminal investigations, the criminal pro-
ceedings, verdicts and finally the execution of sentences, which are, taken together, the
motivations historically central to most legal systems.23 Risks with respect to interfering
with the course of justice only play a minor role in all countries observed — such applica-
tions primarily concern the early stages of the proceedings and, mostly, cases involving
several suspects. Only in Belgium was the risk of collusion reported to be applied quite

frequently in the early stages of the investigations, for instance in drug related crimes.

In the other group of countries, it is mainly preventive reasons which are most often em-
ployed to ground PTD. Interestingly, for instance, Austria and Germany the two neigh-
bouring countries with very similar legal traditions appear contrasting in this respect.
While in Austria available data shows that the risk of reoffending is applied in about 90%
of all PTD-cases, it is the opposite in Germany with 90% of all PTD-cases based on a risk
of absconding. With an estimated rate of applications in about 60% of all PTD cases, the
risk of absconding is also often applied in Austria, while in Germany the risk of reoffend-
ing was explained to play a minor role being only applied in about 6% of all PTD cases.
The dominance of the risk of reoffending in Austrian PTD-practice appears, not least, due
to very detailed regulations with respect to this ground for detention which allow for di-
verse options to apply it. These regulations were reported to have been introduced in 1993
not least in order to reduce the already frequent application of this ground at that time.24
This obviously has not worked, providing an example of the difficulty in regulating and
reducing PTD via legal changes. Another reason behind the domination of this ground

related to the legal bases, which insight became visible in the expert interviews. The legal

23 See for instance Morgensten, C., Die Untersuchungshaft. Eine Untersuchung unter
rechtsdogmatischen, kriminologischen, rechtsvergleichenden und europarechtlichen Aspekten. Baden-
Baden, Nomos, 2017

24 ond National report on Austria p.21, http://www.irks.at/detour/publications.html

14



requirements for the risk of absconding in order to justify PTD were explained by partici-
pants as being more difficult to be fulfilled. The risk of reoffending was, on the other hand,
repeatedly referred to as the ground for detention one would prefer, because it is a strong
ground and one which is rather easily applied in many cases. The broad scope of applica-
tion of this ground is also emphaised by the fact that it is often applied to rather minor
offences involving so called “criminal tourists” who are for instance accused of engaging
in multiple property offences as a source of regular income. The outcomes of the German
research, however, despite some regional differences, indicate that the risk of absconding
is the ground for detention applied more easily, which can be explained by reference to
the legal requirements. There, the risk of reoffending is only defined as a subsidiary
ground for detention and depends on additional criteria; for example, that the alleged of-

fence must be committed “repeatedly or continually”.

According to estimates in Lithuania, the risk of absconding is applied in 80 to 90% of all
PTD-cases, mostly in combination, and frequently together with a risk of reoffending
(about 50% of all PTD cases). As in Germany, here the risk of absconding is described as
being applicable without particular restrictions. Despite there being references to the reg-
ular use of the risk of reoffending in the reasons given for PTD in Romania as well, secur-
ing the criminal investigation, the trial and punishment were reported as the primary mo-

tivation.

A critique discussed with respect to the risk of reoffending as a ground for detention refers
to the combination of criminal prosecution and criminal prevention.25 Ireland only intro-
duced this ground for detention in 1997 with a new Article (40.4.6) to the Irish Constitu-
tion. In so doing a ruling of the Supreme Court was reversed, which had denied this
ground for detention because it would allow for a preventive justice.2® Preventive deten-
tion would not be compatible with the key rationale of bail being a measure to secure the
proceedings. Interestingly the Irish practitioners reported that the practice did not change
much since the introduction of the amendment permitting the risk of reoffending to jus-
tify detention. This demonstrates how important and persistent legal traditions and legal
culture are for actual practice. Still, the “new” ground, which asks for rather concrete evi-
dence for the risk and severe offences, is applied, mostly however in combination with
other grounds. The legal culture of most of the countries represented in this project being
quite different in general, the legal culture of Ireland again represented a quite distinctive

position. This distinction is especially visible through the presumption in favour of bail

25 Morgensten, C., Die Untersuchungshaft. Eine Untersuchung unter rechtsdogmatischen,
kriminologischen, rechtsvergleichenden und europarechtlichen Aspekten. Baden-Baden, Nomos, 2017,

p- 392
26 People (Attorney General) v. O’Callaghan [1966] L.R. 501.
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and with bail being the default procedure in PTD-cases. This by itself indicates a different
approach of dealing with grounds for detention. The risk of absconding is the ground for
detention most often applied in Ireland. As in the other countries, prior record, expected
sentences, residential status/regular place of living, social ties (e.g. family, employment)
in the country are criteria considered in Bail-/PTD-decisions. Another factor that played
a role in the interviews conducted in Ireland — because of the importance in the assess-
ment of the risk of absconding — is the bail-history of a suspect, with prior violations in-
creasing the likelihood of PTD considerably. In the other countries, this aspect was hardly,
or not at least not explicitly, addressed. This may be partially explained by the limited use
of alternatives to PTD in some countries (e.g. Germany, Austria) or by high numbers of
foreigners, who often don’t have records in the country of the proceedings (e.g. Belgium).
The difference, however, may also be explained by the fact that bail is considered the de-
fault procedure which, according to the outcomes of the Irish research, also means there
is a particular openness towards and an active search for solutions/conditions allowing
for bail. As a consequence, violations may also receive more attention than in systems not
paying much attention to alternatives in the first place. An interesting aspect of the as-
sessment of a risk of absconding was stressed in Lithuania. Against the background of
many Lithuanians leaving the country for economic reasons, attention is paid to contacts
and social ties outside the country, with the assumption being that there are higher risks
of absconding in such cases. Social ties with other countries however are also considered

in the assessment of risks of flight in the other countries studied.

Looking again at the dominance of preventive grounds, Belgium and the Netherlands
seem to represent this position most sharply. Similar to Austria, in both countries the legal
possibilities for an assumption of a risk of reoffending appear rather broad and practition-
ers there also described this ground as being one which can be justified quite easily. In
both countries it was also explained by practitioners that the assumption of a risk of
reoffending does not necessarily require a prior record of offending, and that social con-
ditions and personal problems (e.g. substance dependency, financial problems, aggres-
sion, etc.) may suffice to justify this ground for detention. In these countries, the legal
concept and rationales behind the dominance of preventive considerations appear
broader than in Austria. Central to the legal provisions for PTD in Belgium and in the
Netherlands, is the notion of “public security”. In Belgium a warrant is only possible when
it is absolutely necessary for public security. According to the responses of the practition-
ers, this criterion however appears to be fulfilled rather easily, and does not require de-
tailed substantiation. Besides broad definitions of risks with respect to security aspects
(e.g. also security of the state), in the Netherlands there is also a ground requiring PTD in
circumstances where it is argued there is a need to facilitate expedited proceedings against

people suspected of unsettling crimes in public areas, (what we might also call disturbing
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the peace) or against public officials (policemen, firemen and ambulance staff). An aspect
possibly explaining part of the subordinated or lesser use of the risk of absconding to jus-
tify PTD is the fact that Belgium27 and the Netherlands also allow for trials and verdicts in
the absence of the suspect while this is for instance no option in Germany. In Austria, this
is also possible, but is rarely done according to the judges interviewed, probably because

of the rather narrowly defined conditions which have to be fulfilled.28

The PTD-rates of the project countries suggest that the countries focusing on preventive
aspects in PTD decisions in the tendency have higher pre-trial detainee rates than the
others focussing primarily on securing the criminal investigation, the trial and punish-
ment.29 The rather high detention rate of Lithuania does not support this hypothesis, but

probably this is to be explained by historical-political reasons.3°

2.2.2. The seriousness of offences and decisions on PTD

The seriousness of offences is an aspect considered in all countries in decision-making on
PTD (or release). The seriousness of the offence is also an aspect highly relevant for the
assessment of the proportionality of PTD. Interestingly, the issue of proportionality was
rarely addressed by the experts interviewed. Some judges and prosecutors in Austria and
Belgium explained the proportionality principle to be fulfilled easily, considering the sen-
tences which mostly can be expected in these cases. Not very surprisingly, some defence
lawyers had a different perspective (e.g. in AT and B). In fact, the assessment of the seri-
ousness of offences appears to be subject to a wide margin of discretion in all countries
observed in this study. The research indicated, however, that there were quite diverse def-
initions or assessments within the countries on this issue, and therefore comparisons be-
tween the countries are not feasible. The German report for instance shows a remarkable
variation within the sample: when asked about detention thresholds, some interview part-
ners referred to minimum thresholds and explained that in some cases PTD was accepta-

ble for crimes where a sentence of six months to one year of imprisonment can be ex-

27 Tt should be noted that the risk of absconding is nevertheless also often applied with foreign nationals
without residency in Belgium.

28 Tn cases with possible sentences of up to three years, if the suspect has already been interrogated with
respect to the suspicion and if there is a registered address where summons can be delivered.

29 See chapter 1.3.

30 Lithuania underwent far reaching (also legal) changes in the recent past which already lead to
considerable declines in the numbers of detainees. Continuing efforts give rise to hopes that the rates
will continue to drop. Considering the political past and also the total number of prisoners Romania
actually appears to be the big surprise with respect to the low PTD-rates.
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pected. Others referred to maximum thresholds and said that for crimes carrying a mini-
mum of five years of imprisonment, PTD was hardly avoidable.3* While the expected sen-
tence often played a significant role in the interviews in all countries, outside of the most
severe offences, decisions on PTD in the end and generally will not exclusively be based
on the seriousness of the offence. At the very least, judges and prosecutors interviewed in
the project countries regularly explained that they look at a multitude of factors in their

decisions.

There are some kinds of offences which have been reported to have a rather high likeli-
hood of PTD in general, such as sexual offences, severe violence, human trafficking or
drug related crimes. In the Netherlands “high impact crimes”, which are considered to
have high impact on the general perception of safety and high rates of recidivism such as
robbery and burglary were reported to almost automatically lead to PTD. From Austria,
Germany, Belgium, Ireland and the Netherlands it was also reported that domestic vio-
lence would often justify PTD. Some respondents (AT, IE) noted difficulties in assessing

such cases.32

In Germany the seriousness of an offence is a ground for detention by itself, which, how-
ever, is reported to be seldom applied, because it is largely connected to most severe of-
fences like homicide, which don’t occur very often. The motivation behind this ground is
the impact of such crimes on the public.33 Similarly in the Netherlands there is also a
ground requiring PTD if someone is suspected of an offence subject to a sentence of 12
years or more in circumstances which give rise to serious indications that this will cause
serious upset to the legal order (the society).34 There are indications that, in practice, this
ground is mostly applied in a way which focuses on the severity of the offence and often
lacks detail regarding the grounds giving rise to the alleged serious upset to the legal order.
In Austria, the law requires PTD for offences subject to sentences of a least ten years, un-
less there are reasons to assume that all grounds for detention defined by law can be ex-
cluded.35 In practice, offenders accused of such offences are always detained, giving rise
to the assumption that the impact of the most severe crimes on the public plays a role here
as well. Homicide offences will lead to PTD in most countries, while this is not necessarily
true for Ireland. Although it was reported that the seriousness of capital offences is a cru-

cial factor regularly resulting in objections to bail, it was also reported that even in murder

3t ond National Report on Germanys, p. 32 ff, http://www.irks.at/detour/publications.html

32 Mostly probably because of regularly contradicting statements of suspects and victims.

33 15t National Report on Germany, p. 12, http://www.irks.at/detour/publications.html

34 ond National Report on the Netherlands, p. 43, http://www.irks.at/detour/publications.html

35 15t National Report on Austria, p. 10, http://www.irks.at/detour/publications.html
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cases judges would not always deny bail. Even more surprising are reported examples
from Lithuania, suggesting that there, too, the most severe offences (like murder or drug
trafficking) do not always mean PTD.

Additionally, in all countries, the seriousness of the offence is a factor considered in the
assessment of the risk of absconding, and in some countries also with respect to the risk
of reoffending (e.g. in AT and NL there is, among other things, a definition of a risk of
reoffending based on the seriousness of the offence). Indirectly, the seriousness of of-
fences in all jurisdictions also has an impact on the assessment of the risk of absconding

by reason of the expected sentences.

2.3. Substantiating the grounds

2.3.1. Time pressure and personal and social information on the suspects

The decisions on PTD or release with or without conditions are often defined by the little
time available to prepare them.3¢ Prosecutors and judges in the partner countries refer to
the time pressure and some of them explain that the information available is often very
restricted, but, generally, these actors do not complain about this situation. On the con-
trary, judges and prosecutors often explicitly called the available time and information
sufficient (e.g. AT, DE, ROM). Across the countries they apparently have arranged their
practice accordingly and learned to deal with this situation. Concerning personal and so-
cial information on the suspects, however, there were regular indications in the responses
of our interview partners that there is often a lack of this kind of information (above all in
AT, DE, BE, ROM, NL). On the other hand, we can conclude from our research that this
kind of information is considered important and helpful for the decisions in general and
particularly for the application of less severe measures or for release without conditions.
Only the responses in Romania indicated that rather little attention is paid to these as-
pects in the decision making. Mostly this kind of information is provided by the suspects

themselves and/or is expected from the defence lawyer.

Social work support can play an important role in this respect. Apart from the support for
the decision-makers and the decisions, the involvement of practical social work can actu-
ally also support the defendants to organise measures that would allow the application of

less severe measures (e.g. to find housing, possibly treatment or employment, etc.). In

36 See chapter 5.
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Germany the existing court aid for adults could be involved for this, but this is not prac-
tised. The juvenile justice court aid (Jugendgerichtshilfe) present there is actually regu-
larly employed in juvenile cases as in Austria, where this option is very well received,
though it does not exist for adults. In the Netherlands, the reports about experiences with
the option to involve the probation services were mixed, however participants gave posi-
tive evaluations of this system where sufficient resources were in reported to be in place.
In Belgium, probation officers can also be asked for reports, which is seldom done, how-
ever, due to time restraints. Asked about this kind of support, prosecutors and judges in
general (AT, BE, DE, NL) responded very differently, some were in favour, others rather
opposed. Often the little time available for such involvement was mentioned by partici-

pants, which would also restrict the possibilities for and the usefulness of social inquiries.

2.3.2. Decision-making and discretion

Looking at the main criteria considered in the partner countries in the assessment of the
grounds for detention it appears that, to a large extent, these aspects are the same for the
risk of absconding as well as for the risk of reoffending: Prior criminal records, seriousness
of the charge, expected sentence, employment situation, (lack of) income, (lack of) social
and/or family ties and even a lack of residency may not only be used to ground a risk of

absconding but also for assessing the risk of reoffending.

One of the particularly interesting findings of this comparative study, therefore, is that the
grounds for detention to some extent seem interchangeable. We had responses indicating
that the grounds for detention applied are not necessarily the ones considered most rele-
vant in individual cases. In Austria for instance, we heard about cases in which a central
motivation for PTD was to avoid absconding, while a risk of reoffending was central to the
formal motivation of detention. This was explained by the risk of reoffending being the
ground which was easier to substantiate and because it would make it more certain that a
suspect will remain in detention. In Germany it was explained the other way around: there
were indications that the ground of a risk of absconding may be applied in cases in which
a risk of reoffending is, in fact, essential to the actual motivation for PTD. As mentioned
before, here the risk of absconding is considered the stronger ground and easier to apply.
This gives rise to the impression that the normative framework for the legal grounds may
be of lesser importance once decision-makers are convinced that PTD is necessary and are
able to interpret the grounds in a way that fit to the factual risks (mainly posed by suspects
in difficult social circumstances). Regarding the Netherlands, this suspicion was con-

firmed also with reference to literature.3” After having determined whether there is a case

37 2nd National Report on the Netherlands, p. 39, http://www.irks.at/detour/publications.html
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for PTD and a grave suspicion, judges will firstly see if they want the suspect remanded in
custody or not. Only then do they choose the right grounds on which to base their decision,
most often the risk of reoffending, because of its broad definition. The actual motivation
behind PTD may, in fact, be based on prevention, considerations of security, retribu-

tion/punishment and anticipation on the expected sentence, etc.

A critique reported from most countries refers to a prevailing practice of justifying PTD
on the bases of rather general assumptions about the suspect accompanied by a lack of
thorough assessment of the risk (AT, DE, BE, NL, LT, RO). In Germany the difficulty was
expressed with regard to risk prognoses.38 It is the case that such prognoses can be diffi-
cult, but we can assume that assessments benefit from broad information on the person
and on social conditions. This situation may therefore recommend institutional support
to the courts concerning social inquiries. With respect to the risk of absconding, responses
for instance from Germany and from Lithuania expressed that the risk would be over-
stated regularly. A high risk is often not considered realistic by such participants as evad-
ing justice means a huge burden and requires financial means which most of the suspects
do not have. On the other hand, the Austrian, Dutch and Belgian reports feed the suspi-
cion that the risk of reoffending may not only be assumed for the (rather short) time of
the criminal proceedings but that practice in these jurisdictions consider risks beyond this

timeframe.

PTD practice in all countries appears very much dependent of the approaches and the
personal attitudes of the individual decision makers. Their discretionary power seems to
be quite extensive and is hardly constrained by legal provisions such as explicit thresholds.
This becomes, for instance, visible in the differing PTD practice in the east (rather exten-
sive PTD) and in the west (less PTD) of Austria and significant regional differences be-
tween the Federal States in Germany.39 Interestingly, judges and prosecutors often re-
ported having little knowledge about the general practice with respect to PTD and alter-
natives, which suggests rather limited reflection on their individual practice (e.g. AT, LT,
IE). Decisions on PTD require, of course, some discretion considering the little time and
the little information often only available as well as the complexity of cases. At the same
time, however, considerable attention has to be paid to the procedural and legal safe-
guards which protect of the rights of the suspects. In most of the countries we had re-
sponses commenting critically on the fact that judges rarely deny applications for PTD

brought forward by the prosecution. Of course, the selection processes by the prosecutors

38 ond National Report on Germany, p. 23, http://www.irks.at/detour/publications.html

39 15t National Reports onAustria, p.18, and Germany, p. 27,
http://www.irks.at/detour/publications.html
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have to be taken into account in understanding pre-trial detention practice. The very high
rates of acceptance of applications reported from most project countries and also by Fair
Trials at least remind us of the need for critical assessments of such applications.4° Among
the project countries Ireland stands out for its practice of it being unremarkable for appli-

cations for PTD to be denied, or, more precisely, for objections to bail not being upheld.

2.4. Hidden and extra-legal grounds for PTD and motivations

2.4.1. Procedural economics, foreign nationals and general prevention

PTD appears sometimes motivated by the fact that it is the easiest way to secure the pro-
ceedings and to promote the investigations. There is an imminent danger that procedural
economics may prevail in relation to the ultima ratio principle. A regular place of resi-
dence within the European Union is for instance is also supposed to be treated like a reg-
ular place of residence within the particular country.4* In our interviews, for instance in
Austria and in Belgium, but also in Germany, we nevertheless had some responses ex-
pressing that a European residency may not necessarily suffice to exclude an assumption
of a risk of absconding. Practitioners explained this by reference to problems in verifying
places of residence and addresses in other countries and to worries about apprehending
suspects when abroad. Although the European Arrest Warrant was described in all coun-
tries as a tool functioning mostly well, some participants indicated worries about delays
and hassle.42 In view of delays in the proceedings and of administrative difficulties partic-
ipants reported that it may be tempting to keep the suspect in custody and at one’s dis-

posal rather than rely on a European Arrest Warrant in the future.

In some of the project countries more than 50% of the pre-trial detainees are foreigners.
(Austria, Belgium and Germany). 43 The frequent use of PTD for foreigners feeds the worry
that foreigners may not be treated equal to nationals. The outcomes of the research do not
imply that foreign nationals have a higher risk of detention per se. There are however
certain groups of foreigners who definitely appear to have a higher risk than others, par-

ticularly “mobile offenders” also described by some as “criminal tourists” as well as, more

40 Fair Trials, A Measure of Last Resort? The practice of pre-trial detention decision making in the EU,
2017, p. 13

https://www.fairtrials.org/wp-content/uploads/A-Measure-of-Last-Resort-Full-Version.pdf

41 See chapter 6.2. and for instance the ruling of the Austrian Supreme Court 11 Os 31/08f, 27.02.2008.
42 see also chapter 6.2.

43 In Germany there are however big differences in this respect between the federal states, see 15t
National report, p. 25. http://www.irks.at/detour/publications.html
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generally, foreigners who lack social ties and proven residency, along with foreign nation-
als suspected to be involved in drug dealing. We can assume that for the majority of these
groups the characteristic “precarious social conditions” applies to them. Suspects who are
socially integrated have a better chance to avoid PTD while others living in vulnerable
conditions, and engaging in criminal activities for reasons related to poverty and margin-
ality, are increasingly the ones in detention, often because of rather minor offences. The
states and societies are understandably anxious to prevent such offences. Moreover, the
situation of such individuals is compounded by the fact that the social conditions of the

suspects often make it rather easy to substantiate grounds for detention.

In this context, on the one hand the question is whether the principle of proportionality
and the risks assumed are always assessed adequately. On the other hand, it seems that
general preventive considerations may influence the decisions made in this area. A few
Austrian judges and prosecutors explicitly said that PTD for “criminal tourists” may some-
times also aim at deterring others, a view occasionally also presented in interviews con-
ducted in Germany. In any case, we gained the impression that the risks described are
attributed in a blanket way to all members belonging to a certain group rather than being

individually assessed in concrete cases.

2.4.2. 2.4.2 Pre-sentence motivations

The notion that PTD may teach the suspect a lesson seems to be a widespread one (re-
ported in AT, BE, DE, NL). There is some room for interpretation, but this is at least close
to what can be described as a” pre-sentencing motivation” i.e. a desire to ensure the per-
son spends some time in prison. In a powerful leading judgement, the Irish Supreme
Court considered it an improper use of detention to “... refuse bail to an unconvicted per-
son for the purpose of giving him a taste of imprisonment”.44 This statement of principle,
however, is not being observed everywhere in the countries studied. Some observations
express motives which are quite clearly of a pre-sentencing nature. In the Netherlands
and Belgium it was, for instance, reported that judges in charge of PTD decisions may
order detention because they would be afraid that suspects may be able to fully avoid
prison — in Belgium because of the fact that short term sentences are regularly substituted
by non-custodial alternatives, in the Netherlands because the trial judges may be reluctant
to send a suspect released from PTD back to prison. Closely connected to this, the Dutch

report referred to motivations based on the notion that you cannot explain to the public

44 People (Attorney General) v. O’Callaghan, [1966] I.R. 501 at 517.
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or to victims of serious crimes that somebody who just committed some serious crime
would be released quickly.45

Decisions in favour of PTD sometimes appear to be promoted by the view that a suspect
will face an unconditional prison sentence anyway (e.g. reported in Germany and in Aus-
tria). Since the time in PTD will be deducted from the sentence, this practice is explained
as being for the benefit of the suspect, who can complete his prison term quickly rather
than going back to prison after release. Leaving the presumption of innocence aside, this
reasoning is nevertheless wrong: the conditions in PTD are often worse than in prison in
general and the situation for the suspect is particularly difficult because of the many un-
certainties he/she is confronted with. Release from PTD may also have favourable effects
on the ability to prepare for a case, and to the eventual sentence, while detention may have
a negative impact when it comes to the decision of suspending a prison sentence or not

(indicated, for example in interviews with German defence lawyers and judges).

2.4.3. Public perceptions and discussions - their influence on the decision mak-
ers

Judges and prosecutors in most countries regularly deny the following matters influence
their PTD- and bail-decisions: the media; political groups; public discussions about secu-
rity in general and event-based ones in particular.4 Some responses, however, in all pro-
ject countries however indicate that such influences can play a role. Even in Ireland where
defence lawyers largely agreed with judges and prosecutors that there is no such influence
in general, defence lawyers said that the prosecution might be more reluctant to consent
to bail where sensitive features of a case might trigger negative media commentary. In
Romania for instance public pressure appears to be regularly directed towards PTD in
cases of public officials suspected of corruption. The Netherlands seem to be the only
country represented in this study where public expectations and perceptions with respect
to feelings of safety appear to be quite explicitly and largely undisputed considered factors
relevant in decisions on PTD. This is also expressed by the fact that there is a ground for
detention on the basis of indications that an offence will cause serious upset to the legal
order (see above). Referring to other references the Dutch report further explained that
judges not least aim at a feeling of safety amongst victim(s) and others affected by of-

fences.47

45 2nd National Report on the Netherlands, p. 83 , http://www.irks.at/detour/publications.html

46 See also chapter 3.5.

47 2nd National Report on the Netherlands, p. 12. http://www.irks.at/detour/publications.html
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3. The role of the players

3.1. Introduction

In this chapter, we look into the role of the most important players in the PTD proceed-
ings: the prosecution, the defence, the judiciary and the probation. From our interviews
with experts in the participating countries, similarities and differences between practices
came forward. We will point out the most apparent similarities as well as the most striking
differences between the roles of the players in the proceedings in the different countries
that participated in our research. That said, our interviews not only showed differences
and similarities between the participating countries. Sometimes practice within the same
country showed quite some variety, which demonstrates that the same legal framework

offers room for different practices.

It was clear from all countries that, while the legal framework is obviously a critical influ-
ence on decision-making, legal cultures are also very consequential. The relationship be-
tween judges and prosecutors deserves particular attention, as this dynamic seems to in-
fluence higher usage of PTD. More active and well-resourced defence lawyers seem to
contribute more to application of alternatives. The countries in this study had variable
practice regarding the involvement of probation staff, with mixed views also being ex-

pressed concerning the desirability of such involvement.

Special mention should be made on the police, who, while not directly the focus of this
work, were clearly an important part of the pre-trial process. The police do not have the
power to order PTD, but, in practice of course have a highly influential and sometimes

determinative role.

3.2. Prosecution

Public prosecutors have an important filtering role in the proceedings in most of the coun-
tries. The initiative for pre-trial proceedings lies with the prosecution and as the prosecu-
tion often is also leading the police-investigation — and therefore is the party with the most
relevant information on the suspect — their influence can hardly be exaggerated. That said,
there are big differences between the countries when it comes to the position of the pros-
ecutor in the legal system. In some countries, prosecutors have more autonomy than in
other countries. Also, there are considerable differences as to their accountability to the

(local) government. The German report, for example, mentions that the head of the public
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prosecution authority in each Federal State (Bundesland) has a post that may be politi-
cally influenced since the respective Minister of Justice can issue orders to him or her and
usually also influences the decision on who is appointed.48 In other countries, direct po-
litical influence on the appointment may not be common, but Ministerial influence on,
e.g., policy on crime control is not unusual (see, e.g. The Netherlands, Austria, Belgium).
Politics and/or policy are therefore possible influences on the decision making, as is men-

tioned in most of the country-reports.

Where there is a shared legal, and, to some extent, social culture between the judges and
prosecutors, participants reported their view that PTD was more likely to be imposed. It
was notable that, across many countries, it was felt by participants that judges and prose-
cutors have largely shared views about PTD and offending, for example in Austria, where
one of the prosecutors put forward that prosecutors simply see it pretty similar to the
judges.49 In Germany, too, it was clear that the judicial decision to order PTD was based
to a considerable degree on the submissions of the public prosecutor. Strikingly, some
prosecutors in Germany therefore felt that they were the dominant players in the process,
with the judge felt to be relying primarily on what they presented, and a few judges agreed
on that. Other judges, however, insisted on dominating the decision-making process or at
least at having the last and decisive word. 5° Similar views were expressed in Lithuania,
where it was found that a judge was very likely to approve a prosecutor’s request for PTD.
The prosecutor was also seen as highly influential in the proceedings, as the actor which
ultimately decides whether a case for PTD should be put forward or not.5! In the Nether-
lands, too, the power of the prosecutor was significant, with refusals of requests for PTD

by the prosecutor being rare.52

An important point to emerge from this research, therefore, and one which has not been
canvassed to any great extent in pre-existing literature, is that prosecutors can and often
do play an important ‘filtering’ role in the PTD process. This was especially notable in
Ireland, and the prosecutorial ‘self-restraint’ noted there may be an important factor in-

fluencing the comparatively lower rates of PTD. Equally the German development that for

48 ond National report on Germany, p. 72., http://www.irks.at/detour/publications.html

49 ond National report on Austria, p. 62. http://www.irks.at/detour/publications.html

50 ond National report on Germany, p. 67. http://www.irks.at/detour/publications.html

51 ond National report on Lithuania, p. 12. http://www.irks.at/detour/publications.html

52 ond National report on Netherlands, p. 17. http://www.irks.at/detour/publications.html
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a long time was characterised by falling numbers of pre-trial prison is at least partly at-
tributed to a more cautious practice by public prosecutors when requesting an arrest war-

rant.

The role of the prosecutor therefore merits particular attention in any efforts to reduce

PTD in the countries examined.

In their decision-making, prosecutors are very much dependent on the information they
receive from the police. That means that the police can also have considerable influence
on the proceedings leading to PTD. In Ireland, the role for the police is likely to be the
most substantial. In some other countries (Austria, Germany) respondents indicated that
the police would sometimes present the cases ‘tailor-made’ for PTD, at the same time
more or less expecting the prosecution to apply for PTD. This practice is also described
vividly in the Lithuanian report, in which it is described as ‘classical’ that the police would
pester the prosecutor to apply for PTD — although this practice seems to have decreased
somewhat in the last ten years.53 The outcomes of our research did not allow for more in-
depth insights on how prosecutors deal with the dilemmas they are faced with in these
occasions or how they filter out those cases in which merely acquiescing to the police’s
wishes (not seldom the course of action that would meet the wishes of the vox populi)
might above all have a premature punitive effect which would be at odds with the pre-

sumption of innocence.

In most of the countries that were involved in our research, prosecutors did not seem to
actively pursue alternatives to PTD. However, it should be noted that the legal systems
differ considerably as to the moment where proceedings towards PTD start and the pos-
sibilities the prosecution and/or the police have to apply for less severe/more lenient
measures before turning to the ultimum remedium. In Lithuania and Austria, for exam-
ple, a prosecutor can and should apply less intrusive/drastic provisional measures54 out-
side the context of the PTD framework. However, the Austrian report reveals that even
when the prosecution has ample possibilities before applying for PTD, these possibilities
are hardly ever used. s The Lithuanian report reveals that the prosecution may even im-

pose alternatives on such a large scale that the problem of so-called net widening occurs.5¢

53 2nd National report on Lithuania, p. 31-32. http://www.irks.at/detour/publications.html

54 15t county report Lithuania, p, 33; 2"d National report on Austria, p. 61 et seq.
http://www.irks.at/detour/publications.html

55 ond National report on Austria, p. 62. http://www.irks.at/detour/publications.html

56 ond National report on Lithuania, p. 21. http://www.irks.at/detour/publications.html
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Dutch prosecutors have very limited possibilities in this regard and will have to apply for
a PTD order by default before conditions to an eventual suspension of the PTD can be
added. And while it is technically possible for the prosecution to order PTD and ask for a
conditional suspension in one and the same application, this is not something that pros-

ecutors usually do. The situation in Germany is comparable.

In all countries, the prosecutor has possibilities (and sometimes is urged by regulation) to
initiate alternatives, but in most of the countries (Lithuania and Ireland being exceptions)
the prosecution ‘bypasses’ the alternatives and opts for a simple, straightforward ap-
proach. The Irish system is different in that prosecutors do not plead in favour of PTD,
but they oppose to an application for bail made by the defence. Irish prosecutors are not
the ones to initiate the alternatives — they merely have to oppose to them, though, fairly
frequently, they will agree to an alternative. Yet even in Ireland, some of the respondents
feel that opposition to bail seems to be increasing and that the sentiment that in sensitive
cases the suspect should not be set free during the pre-trial phase sometimes predomi-

nates.57

All in all, in most of the countries there seems to be little incentive for prosecutors to
change their reticent attitude towards the use of alternatives in PTD cases. On the con-
trary: finding suitable alternatives for PTD costs time and necessitates information both
of which mostly are not at hand. A straightforward application for PTD often is the line of
the least resistance. And as there is little societal encouragement for a broader use of al-
ternatives — and sometimes even possible political encouragement against such use — this

approach seems unlikely to change in the current climate of criminal law enforcement.

In some countries, prosecutors indicated that they anticipate the assessment of the case
by the judiciary: established practice towards certain types of suspects or certain types of
crimes would be taken into consideration regarding the decision to apply for PTD or not.58
While this is in itself may not really be that surprising — it is common sense and profes-
sional to abide to established practice — it may become problematic when the person of
the judge dealing with the application is a determinative factor in the decision making
process. The Belgian report on French-speaking experts mentions that this can be the
case and that prosecutors may choose to not refer the case to the investigation judge be-

cause they know that the judge in question will likely not provide an arrest warrant.59

57 2nd National report on Ireland, p. 94-95. http://www.irks.at/detour/publications.html

58 ond National report on Austria. http://www.irks.at/detour/publications.html

59 2nd National report on Belgium (French-speaking), p. 32, 36.
http://www.irks.at/detour/publications.html
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A last remark regarding the role of the prosecution relates to the first judicial hearing. In
several reports, it is mentioned that the prosecution usually is not present during this
hearing. (e.g. Netherlands, Germany, Belgium®°). Prosecutors claim to have no time to
attend all these hearings and apparently they feel that by ordering PTD they are on the
safe side and that the case is in good hands with the judge, the suspect and the counsellors.
And if a prosecutor is present, it is not uncommon that it’s a prosecutor who is not (very)

familiar with the case.

3.3. Defence

The importance of the role of the defence lawyer in pre-trial proceedings can hardly be
overstated. Unlike the case with the prosecution, within the Council of Europe and the
European Union, a legal framework as to the lawyer’s tasks within criminal proceedings,
has been developed. The European Court of Human Rights has never left much doubt to
the assumption that article 6 of the Convention casts its shadow before the actual hearing

before the trial court:

“The guarantees of Article 6 ECHR are applicable from the moment that a “crim-
inal charge” exists and may therefore be relevant during pre-trial proceedings if
and in so far as the fairness of the trial is likely to be seriously prejudiced by an

initial failure to comply with them”. 6

In the past decade, since the Salduz judgement®?, assistance from a lawyer in the earliest
phase of the investigation has become be the norm, while in the Dayanan judgement, the
court made clear that ‘assistance’ refers to the whole range of services specifically associ-
ated with legal assistance should be available to the suspect. Particularly focussing on PTD
proceedings, the ECtHR held that in view of the dramatic impact of deprivation of liberty
on the fundamental rights of the person concerned, PTD proceedings should in principle
also meet — to the largest extent possible under the circumstances of an on-going investi-
gation — the basic requirements of a fair trial as guaranteed by article 6 of the convention.

This means that there should be equality of arms, more specifically disclosure of relevant

60 In Belgium, prosecutors are even not allowed to be present during the hearing by the investigating
judge (i.e. within — nowadays — 48 hours after police arrest). However, they will be present at all
consecutive review hearings. 2" countrey report Belgium (Dutch-speaking), p. 26.
http://www.irks.at/detour/publications.html

61 ECtHR 24 November 1993, Imbrioscia v. Switzerland.
62 ECtHR 13 October 2009, Dayanan v. Turkey.
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documents and files.®3 In the meantime, the EU has issued a number of relevant instru-
ments, such as directives as well as a green paper and an impact assessment.%4 All this

makes clear that legal aid to remand prisoners is one of the core defence rights.

Our researchers have spoken to numerous lawyers and it seems that in most countries,
lawyers feel that they indeed play an important role that contributes to fair proceedings
and limited use of PTD. In some countries (e.g. BE, NL, DE), the lawyers emphasise that,
if it wasn’t for their input, alternatives to PTD would hardly be considered as an option.
As such, a defence lawyer can really make a difference. At the same time, almost all law-
yers stress the limitations they encounter, especially at the very beginning of PTD: the
very short time-span between the moment of their involvement and the first hearing
simply doesn’t allow for much thorough research or scrutiny. It seems that in some of the
countries lawyers simply take this for granted, whereas in other countries, lawyers can be
quite frustrated.®s The Austrian report mentions that there are reservations from prose-
cutors and judges regarding early representation from counsellors: they feel that lawyers
could hamper the investigation by urging their clients to remain silent.®® On the other
hand, limited access to lawyers is simply caused by organisational problems: sometimes
there are too many suspects in the same case and not enough different lawyers (Bel-

gium).67

As mentioned earlier, access to case files is of the utmost importance in PTD cases.®® Most
of our respondents put forward that access to case files is often limited in pre-trial cases.
This may often be due to logistical issues and deliberate non-disclosure of parts of the case
file doesn’t seem to occur very regularly. Still the prosecution can ‘play for time’ quite a

bit without having to admit that they rather not share certain information yet.

Apart from some of the practical issues discussed above, the quality of legal aid and the
financing of legal aid sometimes were issues that were put forward by our respondents. In
some countries state paid lawyers do not seem to provide legal aid that meets the standard

(Lithuania, Romania). In other countries, no measurable differences between legal aid

63 ECtHR 13 February 2001, Schops v Germany, Lietzowa v. Germany, Garcia Alva v. Germany. See
Chapter 5 on proceedings.

64 See Chapter 6 on European influences.

65 Romanian lawyers in particular seem to have the impression that they do not have an equal position
compared to the prosecutors. “The prosecutor stands on a 5 cm podium, the judge on 10 cm and the
lawyer stays in the gallery. Why?”

66 ond National report on Austria, p. 78. http://www.irks.at/detour/publications.html

67 ond National report on Belgium (French speaking), p. 42.
http://www.irks.at/detour/publications.html

68 Also see Chapter 5.
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scheme lawyers and private lawyers were reported. Austria is one of those countries, alt-
hough at the same time the Austrians seem to have problems with the fact that their legal
aid scheme is organised in such a way that inexperienced lawyers are forced to represent
suspects as well.®9 Lawyers in the Netherlands are currently fiercely campaigning for a
considerable extension of the budget available for legal aid schemes.

All in all, it has become clear that lawyers do not necessarily have an easy job when it
comes to pre-trial proceedings. In some countries, they feel they are fighting a lost case,
as PTD is applied extensively, due to a legal culture aimed at alleged public interest that
seems to be fuelled by knee-jerk reactions demanding a very punitive climate. The picture
is not necessarily as grim in all countries, with a notable mention to Ireland, where all
respondents seem to agree that their system of PTD prioritises liberty. And in Lithuania,
where PTD statistics may still be relatively high, the positive impact of losing the deterrent

attitude of the former Soviet Union for now seems to prevail.

In general, lawyers seem to be the ones to bring up alternatives. In some countries there
seems to be room for improvement: lawyers could try and show more initiative. In Austria
for instance lawyers are the ones most often initiating and promoting the use of alterna-
tives. Still some Austrian practitioners see room for more creativity.”° But also in Ireland,
our best practice example, some judges seem to find that lawyers should do more than
just suggest ‘some kind of bail’. Yet this is easier said than done, as finding the right infor-
mation within a short amount of time is hard, especially when the information needs to
be obtained through semi-official channels which means that the defence lawyer is de-
pendent on those channels. For example, in the Netherlands, lawyers can not directly ask
the probation service for information: this will have to go through the public prosecutor.
And then of course in some countries there is no involvement of the probation service at
all.

As mentioned before, a general exception on the rule that lawyers initiate alternatives is
Ireland where it is expected that the prosecution should argue why bail should be refused.

One of the most striking and explicatory features of the Irish way seems to be informal

69 ond National report on Austria, p. 52. http://www.irks.at/detour/publications.html

70 2nd National report on Austria, p. 51. http://www.irks.at/detour/publications.html
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conversations with the prosecution, which can lead to agreement to avoid pre-trial deten-
tion:” if you can obviously tee it up outside the court, that’s the ideal scenario”.”* This is

something that is mentioned in other reports as well.72

A perhaps unexpected turn of events is that the mere existence of alternatives may have a
so-called net-widening effect: prosecutors and judges may choose for an alternative even
in cases where PTD might be rejected. Lawyers may not always contest: for them it doesn’t
matter how they get their client out of jail: if they expect a more favourable attitude to-
wards alternatives than towards unconditional release, they may try and steer the pro-
ceedings towards the application of an alternative measure rather than risk the request
for unconditional release being denied. Specific mention of this was made in the Belgian

and German reports.”3

3.4. Therole of judges in the decision-making process

In accordance with art. 5 ECHR, in all countries, the judge is the final decision-maker
concerning the use of PTD and therefore plays a decisive role. However, it is also clear that
the dynamics between the different players can act to ensure that the judge does not take
the decision in a vacuum. The decision is influenced by not only the facts of the case and
the arguments presented, but also the legal culture and relative positions of the prosecu-

tion and defence.

As noted earlier in § 3.2, a particularly important factor influencing the decision-making
process which emerged from this research is the dynamic between the prosecutor and the
judge. As mentioned above, it was felt in most countries that judges and prosecutors have
shared views on the legal culture regarding PTD. A common theme to emerge across the
countries was that prosecutors were generally viewed by judges as responsible and careful,
and this could mean that judges were inclined to follow their view.7 In Lithuania, too,
participants felt that the requests made by prosecutors were of high quality and this was
the reason why they were so likely to be accepted. In Romania, prosecutors felt that judges

7t 2nd National report on Ireland, p. 65. http://www.irks.at/detour/publications.html

72 ond National report on Netherlands, p. 56-57. 2°d National report on Austria, p. 73 et. seq.
http://www.irks.at/detour/publications.html

73 2nd National report on Germany, p. 53. 2°d National report on Belgium (Dutch speaking), p. 26.
http://www.irks.at/detour/publications.html

74 2nd National report on Germany, p. 67. http://www.irks.at/detour/publications.html
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tended to follow their applications because they applied only when the likelihood of suc-
cess was high.75

Informal communications between judges and prosecutors on the case were reported in
most countries with the exception of Ireland and Lithuania, where such discussions would
be considered irregular. In some of the countries (Romania, Belgium, Austria) the relation
between the prosecutors and the judges were mentioned as potentially prejudicial of the
outcome of the case. The fact that these actors work in the same building, use the same
canteen and enter the court room through the same door is, in the perception of lawyers,
an indication that they are possibilities for the prosecution to influence the decision mak-
ing by the judge. Defence lawyers expressed concern about this closeness and felt that it
could weaken the procedural safeguards in place to protect the accused person and the
administration of justice. By contrast, Belgian judges reported that they were not con-
strained by the decisions or views of the public prosecutor, and some even reported frus-
tration with public prosecutors seeking detention too frequently.”® Informal connections
and discussions between prosecutors and judges were also, however, reported here.

In Ireland, most participants felt that there was generally ‘equality of arms’ between pros-
ecutors and defence lawyers, with prosecutors having some more access to resources. It
was not felt by participants that there was a particular closeness between judges and pros-
ecutors, nor that prosecutors’ arguments were afforded a special status. However, the
opinion of the prosecutor could be determinative in situations where the prosecution was
not seeking PTD.

The discretion given to judges was not described as being problematic by the participants
in this research. There was variation amongst countries concerning whether the judge
plays a role in advocating for alternatives to PTD. By way of example, in the Netherlands,
the attitude of the judge was described as “passive””7in this respect. However, in Austria,
judges do play a stronger role than prosecutors in putting forth the possibility of the use
of an alternative. For Ireland, it was felt that judges were, on the whole, unlikely to rule
that bail should not be granted when the prosecution was consenting to it, but that there

may be situations where judges would question such an agreement.

Many countries reported concerns about a lack of time given to judges to prepare for ap-

plications for PTD. This was viewed to be a particular problem which could mean that less

75 2nd National report on Romania, p. 25. http://www.irks.at/detour/publications.html

76 ond National report on Belgium (Dutch speaking), p. 10. 274 National report on Belgium (French
speaking), p. 36 - 37. http://www.irks.at/detour/publications.html

77 2nd National report on, Netherlands, p. 50. http://www.irks.at/detour/publications.html

33



severe measures were not imposed simply because of a lack of time to consider the matter.
In Germany, participants reported that the decision had to be made within a relatively
short period of time and on quite limited information.”® The workload for judges was also
mentioned in all countries. In the Austrian report, specific mention was made of a heavy
workload being a possible restraint on the use of alternatives to detention, as it could be
viewed as more efficient for the investigation to have the person in PTD and because using

alternative methods meant the file had not really left the judge as it was not finalised.”?

3.5. The Media

The research also explored political and/or media pressure on judges and its possible ef-
fects. This was a particular concern for judges in Germany, who reported instances where
judges came in for very heavy and personalised criticism following high profile inci-
dents.8° Personalised and direct criticism of judges was also referred to by participants in

Lithuania.8:

Some participants in Germany there felt that this pressure had contributed to a greater
likelihood for certain groups of migrants to receive PTD. Judges, however, tended to re-
port that they were able to resist this pressure. Participants in Belgium also noted a more
politicised climate around PTD decisions.82 Judges here, too, however, did not consider
such a climate to influence their decisions. Increased media pressure for more PTD was
also felt in Romania.83 Judges referred to public expectations about PTD practice, but,
interestingly, that their practice can also influence the public, who come to understand
that PTD is the exception rather than the rule.84 For Ireland, media pressure and political
concern about particular offences or types of offences was also a feature of the system.
Some defence lawyers in particular felt that this could influence judicial practice, though

prosecutors and judges felt that it did not.85

78 ond National report on Germany, p. 63. http://www.irks.at/detour/publications.html

79 2nd National report on Austria, p. 49. http://www.irks.at/detour/publications.html

80 ond National report on, Germany, p. 16. http://www.irks.at/detour/publications.html

81 ond National report on, Lithania, p. 35. http://www.irks.at/detour/publications.html

82 ond National report on, Romania, p. 19. http://www.irks.at/detour/publications.html

83 ond National report on, Romania, p. 11. http://www.irks.at/detour/publications.html

84 ond National report on, the Netherlands, p. 12. http://www.irks.at/detour/publications.html

85 ond National report on, Ireland, p. 15. http://www.irks.at/detour/publications.html
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It is of concern that judges in many of the countries examined in this research felt under
direct and personal critique from sections of the media. This is a threat to the rule of law

as well as a proportionate use of PTD.

3.6. The role of probation services

The countries studied varied with respect to the involvement of probation staff. Some
countries had quite extensive and intensive involvement by probation staff in the deci-
sion-making process, where in others they were not formally involved at all.

Probation officers do not play a role in pre-trial decision-making in Germany, nor do any
other criminal justice social work institutions deal with adults during this phase.8¢ There
is no role for probation staff or social services in Lithuania either.8” Romania, similarly,
has no role for probation staff in the decision-making process.88 In Ireland, there is no
formal role for probation staff, who begin their work after the sentencing process has con-
cluded. However, probation staff could be involved on an informal basis, for example

where a person was under the supervision of the probation service for a different matter.

In Belgium, probation officers can be involved in the process; in practice probation offic-
ers are unlikely to be asked to produce social inquiry reports by an investigating judge.8°
The Netherlands also has an active role for the probation service, which can be involved
at the early stages.9° Probation staff are also involved in Austria,% where preliminary pro-

bation can be ordered as an alternative to PTD.92

Whether probation staff were involved or not at the pre-trial stage, similar themes
emerged concerning their work. A recurring concern was that of time pressure on proba-

tion staff and high workloads.

In Germany, there were mixed views about a greater role for probation staff. Defence law-

yers generally felt that their support and involvement for the accused person was suffi-

86 ond National report on, Germany, p. 12. http://www.irks.at/detour/publications.html

87 2nd National report on, Lithuania, p. 33. http://www.irks.at/detour/publications.html

88 ond National report on, Romania. http://www.irks.at/detour/publications.html

89 ond National report on, Belgium, http://www.irks.at/detour/publications.html

90 ond National report on Netherlands, p. 49. http://www.irks.at/detour/publications.html

91 But not in social inquiries and in the decision making process.

92 ond National report on Austria. http://www.irks.at/detour/publications.html
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cient. Several interview partners indicated that it would be unwise to involve the proba-
tion staff as they are already very overburdened.?3 The time pressure involved in decision-
making was also a factor behind the limited involvement of probation staff in the Dutch-
speaking part of Belgium,% with a heavy workload also cited in the French-speaking
part.% In the latter case, the investigating judge tends to attribute a role to the probation
staff only after a decision to release under conditions has been made, with probation staff
working mainly on the monitoring and enforcement of conditions, % though this work was
generally favourably viewed. For the Netherlands, the pressure of time in the proceedings
was also cited as a factor which can lead to reports which are of insufficient quality.9” The
problem of workload amongst probation staff was also cited as a reason against the intro-
duction of more probation involvement in Romania.’8 Austrian respondents considered
judges were reluctant to use preliminary probation with adults, especially at the early
stages, because of the time it takes for probation staff to be appointed.? Irish participants
also felt that it would be unfeasible for the probation service to be involved as they did not
have the resources to be involved at present.o°

A further recurring issue in some countries was the possible effect of probation involve-
ment on the presumption of innocence. In the Netherlands, which has a lot of experience
of probation involvement at the pre-trial stage, the question of admitting the offence be-
fore some probation officers are willing to carry out any work was raised as an issue.!°!
Officially, it is not necessary for admissions to the offence to be made before alternatives
to PTD can be applied, but probation staff reported difficulties in carrying out their work
without such admissions. There is an evident tension here with the presumption of inno-
cence which should apply at the pre-trial stage. There was also clear concern there
amongst defence lawyers about infringing the presumption of innocence. In the Nether-
lands, it was reported that some suspects were wary of speaking to probation staff as they
are seen as part of the system.202 Defence lawyers in Germany also reported concerns that

the probation staff does not act under confidentiality and that probation staff also have to

93 2nd National report on Germany, p. 61. http://www.irks.at/detour/publications.html

94 2nd National report on Belgium, p. 27. http://www.irks.at/detour/publications.html

95 2nd National report on Belgium, p. 38. http://www.irks.at/detour/publications.html

96 ond National report on Belgium, p. 38. http://www.irks.at/detour/publications.html

97 2nd National report on Netherlands, p. 50. http://www.irks.at/detour/publications.html

98 ond National report on Romania, p. 49. http://www.irks.at/detour/publications.html

99 2nd National report on Austria, p. 44. http://www.irks.at/detour/publications.html

100 ond National report on Ireland, p. 73. http://www.irks.at/detour/publications.html

101 ond National report on Netherlands, p. 48. http://www.irks.at/detour/publications.html

102 ond National report on Netherlands, p. 50. http://www.irks.at/detour/publications.html
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provide all information they get from the suspect to the courts.2°3 Similarly, a possible ef-
fect on the presumption of innocence was cited in Ireland, where it was also felt that add-

ing in probation involvement could lead to net-widening.104

Another problem reported concerning probation involvement came from the Nether-
lands, where the prosecutor must agree to a probation report being ordered before it can
be made. Agreement was usually forthcoming, but not always, as the prosecutor may be-
lieve it unlikely a person who has, for example, remained silent in the proceedings, will

talk to a member of the probation staff.

In the Netherlands, however, it was felt strongly that the probation service plays an im-
portant role in advocating for alternatives to PTD, with almost all successful requests for
suspension of PTD following a positive report by the probation service. However, the
Dutch report also mentions that the availability of a report can depend on very arbitrary
grounds.105

While there was no clear consensus about the benefits of involving probation staff for-
mally amongst the countries and within the countries, participants generally agreed that
there was a need for more social work strategies and support for at least some groups
facing PTD. A recurring concern was the prevalence of drug use and housing problems
amongst suspects, and it was clear participants felt that some support mechanisms were
needed to address these issues. Defence lawyers in Romania considered, however, that an
evaluation by probation staff would be helpful to provide reliable information about the
social background of the accused person and support better decision-making,°¢ though
prosecutors and judges did not feel this would be helpful.1o7

103 ond National report on Germany, p. 61. http://www.irks.at/detour/publications.html

104 ond National report on Ireland, p. 73. http://www.irks.at/detour/publications.html

105 ond National report on Netherlands, p. 13. http://www.irks.at/detour/publications.html

106 ond National report on Romania, p. 9. http://www.irks.at/detour/publications.html

107 ond National report on Romania, p. 16. http://www.irks.at/detour/publications.html
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4. Pre-trial detention: do we have anything else credible?
Dilemmas about the alternatives

4.1.  Introduction

The DETOUR project highlights the diversity of the legal frameworks about alternatives
to pre-trial detention in prison in the seven countries participating in the researchig, but
we can observe that in all countries such alternatives are available, in one form or an-
other.109

In practice, the use of alternatives is quite diverse. First of all, we have to lament the lack
of statistical data about the use of less severe measures and about the impact of these less
severe measures on the use of pre-trial detention. Although for some countries no
valid/official statistical data are available (AT, DE, IE, RO), there is some useful infor-
mation with respect to other countries (BE, LT, NL). o Based on interviews, we observe,
however, that alternative measures to pre-trial detention play a comparably minor role in
certain countries (AT, DE, NL) but are quite popular in others (BE, IE, LT, RO). There are
diverse traditions and cultural differences between these last countries: in Ireland, there
is a comparatively low use of pre-trial detention while in the other three countries, pre-
trial detention remains quite popular. = This explains the net-widening effect that statis-
tics show for Belgium: while crime rates remain in general stable2, the overall population
under judicial controlus keeps growing over time, due to a dual long-term trend of in-
creased pre-trial detention (executed in prison or at home under electronic monitoring)

and release under conditions (judicial supervision). This observation specific to Belgium

108 For more details see the National Reports on Austria, Belgium, Germany, Ireland, Lithuania, the
Netherlands and Romania, http://www.irks.at/detour/publications.html

109 Tn this chapter, we will only consider those alternative measures that are specifically designed to avoid
detention, excluding therefore diversion measures which prevent both pre-trial detention and alternative
measures. This concerns the measures that could precede the decision on pre-trial detention, for
example, the use of an accelerated procedure (“speedy procedure”) instead of an investigative procedure
(BE) of the behaviour order and the ZSM-procedure and alternatives offered by the probation service in
the Netherlands.

10 Tn the annual SPACE II survey carried out for the Council of Europe by the University of Lausanne,
data are reported for Austria and Belgium but these data are limited to alternative measures in which
probation services are involved.

m But we observe a huge decline of detained suspects in Lithuania.

12 Marcelo Aebi, Natalia Delgrande and Yann Marguet, ‘Have Community Sanctions and Measures
Widened the Net of the European Criminal Justice Systems ?’ (2015) 17 Punishment & Society 575.

13 Tn this chapter we use the term ‘judicial control’ in a broad sense to indicate all kinds of measures that
can be taken in the pre-trial phase (including pre-trial detention), whereas ‘judicial supervision (with
conditions)’ refers to specific measures where the suspect is released under conditions (see chapter 4.2),
other than financial bail (see chapter 4.3) or house arrest and electronic monitoring (see chapter 4.4).
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is not observable in other countries where the use of alternatives seems to remain rela-
tively moderate (AT, DE), even if an increase is observable (NL). It reminds to the fact
that the promotion of alternatives calls for vigilance with regard to possible negative ef-
fects, such as the extension of the number of people under judicial control, in or out of

prison.

Regarding the legal framework, three kinds of measures can be considered as less severe
than incarceration under arrest warrant: (1.) judicial supervision with conditions, (2.) fi-
nancial bail and, (3.) house arrest and electronic monitoring. In the seven countries in-
volved in this project, these measures can be applied by different authorities: judges of
course (in the seven countries) but also, for certain measures, public prosecutors (AT, LT),
and even the police (IE, LT). The decision can be taken at any moment of the criminal
procedure but in practice, for some countries this type of decision is taken more often at
the beginning of the procedure (in Lithuania, usually from the very beginning of the pro-
ceedings, because of a common attitude that “no suspect should be free from at least some
provisional measure”4) while in other countries it is rarely taken immediately but more
generally after a few weeks (AT, BE, DE, NL). Some practitioners in these countries tend
to consider that they have not enough time to reflect about a release under conditions
shortly after (police) arrest or the first phase of detention. Consequently, in these coun-
tries, the alternative rather allows for a reduction of the time spent in prison than avoiding

incarceration from the start.

4.2. Judicial supervision with conditions

Less severe measures, other than financial bail and house arrest/electronic monitoring
(see below), are quite diverse, but they all comprise, at their core, of allowing the suspect
to remain at liberty or to be released, with the obligation to respect one or more, more or
less intrusive, conditions. With the exception of Lithuania, national laws do not provide
for exhaustive lists of conditions. Therefore, in these countries both the choice of condi-
tions and the number thereof is left to the discretion of the authorities. In some countries,
the conditions imposed can be significant both with regard to their number and their
‘depth’, i.e. their intrusiveness (BE, IE; e.g. follow treatment in a specialised residential

care facility).

Defence lawyers have an important role in preparing, organising and suggesting lib-
erty/release under conditions. In most cases, they are the ones who start the discussion

about the alternatives. If they do not, often no alternative will be granted. A point that was

114 ond National Report on Lithuania, http://www.irks.at/detour/publications.html
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raised by Belgian lawyers is that a ‘new dilemma’ emerged because lawyers do not ‘dare’
to apply for release without conditions and thereby attract an eventually negative decision
by the judge. To avoid prison for their client and to convince the judge, they often prefer
to ask for electronic monitoring or a release with conditions. 15 Also, in Germany, a form
of negotiation of measures by lawyers was observed, as they try to obtain a compromise
and accept a restriction of the suspect’s liberty, as long as detention is avoided and espe-
cially when the restriction is fairly lenient. Other actors involved in the process accept this
strong position of lawyers: judges expect lawyers to take the initiative in terms of alterna-
tives and public prosecutors sometimes indicate in advance that they will not oppose such
measures (BE, DE, IE).

A wide variety of conditions exists in the seven countries: standard conditions, imposed
in a pro forma manner, but also tailored conditions. Standard conditions are for example
conditions such as: the duty to report to the police (the most frequent form of condition
in Germany, usually on a weekly basis; considered to be “good tool” by some practitioners
in Austria) or to the probation officer; the obligation to have a fixed residence'® and/or to
inform the authorities of any change of address; the prohibition on committing new of-
fences; the seizure of documents; the obligation to appear before an authority on demand
or to be reachable at all times by phone. Tailored conditions are dependent on the sus-

pect’s situation. Different categories of conditions can be distinguished:

e Restriction on movement: not to leave the country (with or without the seizure of
documents such as a passport), not to visit bars or coffee shops, not to leave the
residence during the night (curfew), etc.

e Communication restrictions: for instance, the prohibition to have contact with
other suspects or with the victim.

e Other restrictions: not to practice a profession or activity associated to the offence
committed, not to take part in sports or cultural events, not to issue cheques, not
to use the internet etc.

e Daily occupation: to seek actively for employment, to follow training, etc.

e Psycho-medico-social guidance: medical treatment, psychological follow-up. This
implies in some countries (NL) that the problem is recognised and that a compe-

tent authority has made a diagnosis.

115 This process of anticipation, by evaluating consciously or unconsciously the decision that will be taken
by the next practitioner, is also seen in the practice of public prosecutors: they will apply for pre-trial
detention mainly when they know that they might have good chances of success (BE, RO).

16 The problem of the homeless has been mentioned everywhere. It seems that practical solutions are
sometimes found (e.g. the use of hostels in Ireland), especially at the initiative of defence lawyers, but
this situation is potentially a source of discrimination between suspects.
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e Medical test: for instance, blood test for drugs users. A major problem is that these
tests are expensive and have to be paid by the suspects themselves in some coun-
tries.

¢ Formal pledges: in Austria (e.g. to refrain from any contact with the victim); this
kind of condition often seems to be considered as a rather symbolic one, with ra-
ther little impact, in Ireland ‘to keep the peace’.

e Other conditions: to read a book on the condition of the woman affected by the
alleged conduct, to go regularly to a fitness centre or to go running in the park, to

buy detergent to clean the suspect’s apartment, to be polite...

The latter type of conditions appears to be very ‘weak’ in view of investigative needs and
the presumption of innocence. They are sometimes considered by practitioners them-

selves as unnecessary and disproportionate.

A dilemma also exists with respect to the position of foreign nationals. In certain coun-
tries (e.g. AT, BE, DE), foreign nationals are overrepresented in the pre-trial detention
statistics and/or underrepresented in statistics on release under conditions. A number of
practitioners interviewed have the impression that being a foreign national made it more
likely that they would not obtain less severe measures than pre-trial detention (AT, BE,
IE)w. Elsewhere, there is an impression that they are not treated differently (RO), or at
least not if they are from within the EU (IE). However, a distinction has to be made be-
tween different subgroups of foreigners. An essential criterion is the status of residence:
do they have a permanent address or a regular residence permit in the country? Other
essential criteria are financial resources and family bonds. If one or more of these factors
are lacking, pre-trial detention is viewed as the only answer because of a perceived high
risk of recidivism or absconding. Other factors may also affect the use of lenient measures,
e.g. language barriers, personal attitude of suspects during interrogations. A particular
category that is also distinguished in certain countries (AT, DE) are refugees and asylum
seekers (e.g. arising out of some major incidents which received international media-cov-
erage were reported in these countries). Finally, a particular problem is often mentioned
by practitioners in some countries regarding so-called “mobile offenders” (AT, BE, DE)
who often come from other EU member states. Judges often feel somewhat ‘obliged’ (hav-
ing no other choice than) to issue an arrest warrant and order PTD, because thes